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ST'PERIOR COT'RT OF Ti.lI DISTRICT OF COTi:;:I^,M:,99
T.{XUnnSloN

BUPEr:roir counr oF #l 
r\ orvtTi6';t

DrsrRtcr or cou^,urrrarA- 
AUlg/rss0

P. Andrewg and
Edlth W. Andrewo,

Petltioners, f'un*6-rssr. tfu
it, LE cil"' z'so

I

a '

of Colurnbia,
Reapondent,

I'XTDII:GS .0.^T TTACTS. CO}ICLUSIq$S OT I,A{' AITD ORD:R

Ttrig case havtng come on for trLal an<i Reepondeat hovlng

sonted that, wLttrout waivlng any of Lto rlghte, defenees

tenaln^atlone or authority prevlously aeserted ln thlg ca8e,

wEa wtthdraslng L.8o oppoaitlon to the grontlng of the refiurd

of lncooe taxes requesced by the Petl.tlonoro, and the Court

havlng heard oral ar6umente relatlve to the rate of tnterest

to be pald on tho oubjoct reftrnd aud attorncy's foes, the

cor.rt pursuant to D.c. code 947-2403 nakeg the follorrlng

Flndtnge of Facta, Concluelona of Law and Order:

r;lp$:cs oF FAcrs

1. .A total of $1,813.00 wag collecteci by the Reapondcnt

froo Petltloaers aa lncome taxee, ln. three payn@to s on

lAuguot 13, 1971. Peti.clonera' clatnr for refuadf ulr. drtod

Marctr 2, L971, and Aprl1 13, L972.
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2. Respondent I s dentals of the clalurs. for refirnde werc

dated Harch 24, L972, and May 25, L972.

3. Petltlon for revl.ew of the denlale wae tloely ftled

ln thls Courc.

4. Thls cas€ lraa orlglnally crled Aprtl 18-19, L973.

More tban three years 1ater, Judge Alexander, who had pree

at the trlal, realgned wlthout havtng rendered a clecl.elon.

iThe Court'g flle for the caoe, lncludlng the Court Reporterre
i .

Itranocrlpc of the trlal and the brlefs ftled by the partlee,

i r ' - l
l;D1atrLct of Goll=irla Courg of Appealo. fhe appoal weo dls- i
l l  I

ljofused on xovmber 9, L977, oo ebe grouod tbat Jud6o Ugaotf e I
i l '
llordcr ras not a fi.naL eppeolable or<lcr. !
il 
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il 6. On llay 11, L97A, Judge John G. Pc'lu, Ebos! es AosocLser
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appeartng ln person before the trlal court. Thie dectelon

nae followed by Judge Pryor on July 11, 1978.

7. The Reepondent exerclsed lte rights and profferod e11

defensee avallable to lt

8. Ttre approprlate rate of lnterest to be pald on ta:(of

erroneouely collected and refirnded Ls four iercent (42) per

sDil.rD, pursuaat to D.C. Code $47-2413(c).

9. Ttere le no statutory authorlty, relatlng to the

refirnd of taxes erouneously collected, whlch Petillts the

awardlng of attorneyre fees to the PetLtloners by the Court.

10. Ttre Reepondent hae aot, ln thlo proceedlng, ectcd ln

a dllatory or verlatlous Eanner, or Ln "bad fatch".

t

termlnatione or authorLtY ted tn thte cree,

or 1t8 6ert the eaae rlghts, detet'rnlnatl,onc or

ci::cT.usrcNs or LAI'

Ttre Court baEed upon the foregotag Findlnge of Ebcte,

concludes 8a a nrntter of 1aw, tbat:

1. Potlttonslo ote ontltled to a refGnd of tncmc terst

tn tbe egnuot of .$L,8i3.00.

2. Potltlonera aro eDtitled to lnterest on tho refutd

ln thc s@uat o€ four pcrcent (42) per aturua from thc daco

af tho f,LHng, of tbo c1a{s for reftrnd co ths datr of thr

tranc of tbe refimd.

3. Ttre pettttoners ara noc eotltlcd to tbo auerd of lG-

totleyr r fooe la t{-r. ?roccedl4g.
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ll 
*"refore, based upon the foregolng Flndtngs of Facts andl

l[ff2etuetoaa 
of r.aw, tr ls by the Court thta g!ft(d8y of I

6ata*r-, 1980 .RDERED' I

il . The Reepondenr be and tire same hereby le dlrecred .o I
i l

ll t. Ttre Reepondenr be and tire sane hereby re directed to
t l

ff 
reruoa to the petltionere r.ncome taxes prevr.ouely pald in the

lf 
amunt of 91,813.00 for rhe years 1969, 1970 and LgtL.

Il . The Reapondenr pay to the petltlonero lnreresr lD the
i l i

ji a@unt of four percent (4r.) pet annun, from the date of the i
ft1lng of the clatn for refi'rd to the date of the paynent of
the refund.

Coplci Soryod:

[oogrd E. ]fahrsnbrock, Esqulrc
Bn:der and GcntX.lo
708 longfollov luil.ji.;r,
l20l - Connoctlcut t..,ll::i, Northrest
Hashlngton. D. C. 200J6

llclvln J. ieshf,ngion, lsqulro
Asglrtsnt Cotporatton C.ounscl, D. C.
l's. Carolin gr!,th
Flnencc Offlccr, D. C.
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EREDERICI( P. and
EDITH ANDRESIS,

Petltlonere

v .

DISTRICf, OF COUN{BIA,

Docket No. 2190

)
)
)
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FILED

Rcopondent

$fr}!on/\rpm{ orlqER

Thls cocs bcforc the court on the petltlonerer mottm

for a new trlal aad for tho adrnloelon of the forrer tcetlmony

of the petltlonerr tn thEt n€r trLal. The respondent opposcs

the motlon.

I

A brlef statereut of thq undorlytng facta ie necasrsr-y.

The petttlonera appcalad to thls court fron Dtgtrict of

Coluebt^B lncm tar aso@sonanta rlads for the porlode

Nwenber 15 to llccstrbcr 31 , L969, calendar year 1970. and

JanuarT 1 to Auguct Ul, 1971. Ttre total taxee lnvolwd

eoormt to $1,813. Ttro orrly lssue prGsented le rhether the

p€tlttoners $€rE dootclled tn the Dlstrlct of colunbla

durlng all or ps* of tho taxsble portodo.

The casc ca@ befsre another Judge of thls court for

trtel (trlal Judge) m Aprl1 18 and 19, L973. After hcarlng

enldence ln the ceae ho took the caee under adviaeuent but

thereaftcr reelgnsd fron the court in 197G beforc rondorlng

e declslqr Ln thc cell.
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Pecttloncrs then flled a motldl for expedlted Judgmnt

beforc a gecond Judge (notLone Judge) requeatlng that ha

dcclde the case upon the record roade before the trlal Judge.

The notlons Judge denLed that request and noted that gtnce

the queatlon lnvolved was one of do'mlclle and therefor called

for a deternlnatlon of the Lntent of the partlea, the court

felt 1t wag necessary to have the opporttmlty to obeerrre thc

petltlurers when tlpy teetifled. The notlcre Judge then

declared a uietrlal and prorrj.ded that a netr trtal date would

bc aet upon the requeet of, the pctltlonere. The Dotlono

Judge thereafter denl.ed a aotlon for reconstderattur arnd an

appcal by the potltlmers wao dtanlaacd by thc Dlatrlct of

Colunbla Canrt of Appoalr on tho grorndt that the order t rr

not appcalabLs.

The petltlonoro now 1lrro tn Clpnrt end have llrred thorr

alnce L974. They Don B@tk to haw thc Court adutt tholr

formr tcetlootry ln a ner trlal ao thst thcy wtl1 not bc

regulred to return to the Dlctrlct of Coluabla, and thcy

arguc that they camot efford to rcturn to the Dtstrlct

for the purpose of a Der trlal.

I I

Petltlqrcrr reek e oerf trlal aad, of cotrrse, thst

rcqucot raa grantcd. They aleo rcqueat that thclr cotmrcl

bc pcmlttcd to tntroduce the transcrlpt of thelr f,orur

tcrtlnony ln ltou of tholr returnlng froo Cypruo for tho

aGr trlal. At noted abovo, they cqrtrnd Chat thoy crErot
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afford to return to the.Dlstrlct for another trlal. It ts

thls second requeet whLch the reepondent oppoaea. Reepondent

notes that lt world loee the opportunlty to ctos8-€xanlne

the petLtlonere, and that the Court would not have an

opportunlty to obeenre thelr demeaoor.

Whlle lt ls to the advantege of the partlea and to the

fLnder of fact to have the party glrlc llve testlnony tn opcn

court, D. C. Code L973r 914-303 doce prwidc for the ugc of

the forner tcstl$o,ny of I party who dlce or becmr lncapablc

of teetLfylng. That statuta datea back to at leagt 1902. More

recently, the nrles of thte court, Super, Ct. Glv. R. 32(a)(3),

prwtde that the depoeltlo'n of a wltneea rrwhether or not a !94x,,

oay be ueed by any party for auy purpoeerr lf the court fLade

that the wltnese la moro than 25 ol1ea from the placc of trlrl

or out of the Unlted Statee, prorrlded that the abscncc of

the wltncss waa not procured by the person aeektng to uge the

depoaltlon or upo! appllcatLon and notlce whcre there are guch

€rcepttonal cLrcumstancos a8 to uekc Lt doal.rablc ln the lntcnceC

of Juetlce 
t'trith due rcgard to thG teiportencG of prcoentlng thG

testlmony of witneaese ora11y Ln opca courtrt. The Clvll hrlcr

pcrtalnlng to dlrcorcry apply to rosttore bcforc the Tar

Dlvlgton of thfu court. lgi Supcr. Ct. Tax R, L4,

Tlrore nay bc r gu@Etton er to rhether the petitloacrs lrra

rrlncepablerr of tcrtLfytng under Scctlm 14-303 although l.n tho

vlcr of thte Court thoeo p@tltlqrers fal1 wlthln thst categor7

rlnco lt ls und!.rprted that they caanot efbrd to rGturn to
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the Dtgtrtct for a second trlal. ru any event, it La clear

that had the tegtlnony been ln the fom of a deposltlon lt

would be admlgelblc under super. ct. clv. R. 32. wtrtlc the

testlnony here nag not by way of a deposltlon, that fact 18

e\ren stronger grounde for the admleelbtllty of the forer

teetftoony becausc that testlmony lrea taken in open court

under the watchful eyes of a trJ"al Judge, the reapondent had

a frrl1 opportuntty to Grosg-€xamLne both petl.tLonere, and

the reapondent wag eblc to c@pe1 the attendance of one of

thc petltloners who had not appeared ortgtnally ae a wLtncsa

but who was regulned to spp@ar by the acttqr of the trlal

court. The caae lnvolwg the satre partlee ond ths rac lsguea

and la ln fact neroly a rstrlal of tho ortgtnel trlal in thtr

ce8c. Although tt le proforablc to hsv! tho wltnote trottgy

ln open court bcforo tho flndsr of fect, tho nrlor of thr

court a11on the lntroductton-of such costlEony by way of

depoeltlon wherc tho tritnosr Ls not available for one oa Eolrg

rca8otr8, Theaa pet{glonor8 8r3 moao than 25 sllos froo the

placc of trlal @ ane sut of tho uoltod stateE. supor. cc.

Clv..R. 32(s) (3)(B). Ftnally, ln tho En@Dt tlrodr mttm

waa denled, the pGtlttqrgrc would be rogutrod to s[thsr wtth-

draw thelr appoal froo tho lnco t8r arlorssuDnt or Dsks the

expcnelne trlp baclc to tho Dfutrlcc, Lf pooriblo. Thoro

pctltloners er. not rt feult for tholr prooant prodlcr@nt,

Thlg court 1r rattaflod Ehat theco fects prosent .accptloo.l

clrcunsrancGr end thlt 10 thc lncGrost of Jurtlco Ghr potLttmrrr
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shorld be perultted to go fornsrd wlth a new trlal ln thta

case and harre thelr forrcr tegtrnony lntroduced ln lleu

of theLr It'e teetlmony. Accordlngly, the petltl0nerat

motlon cha11 be granted.

of couree, both gidee w111 be able to present any

addltl0nal evldence, docunents or teetlnony, and are not

restricted to thst evLdence presented tn the flrgt trlal

of thle crsc. The courtre nrlLng le ltntted elnply to thc

fonner tcrtloony of theee petltlonere.

ORDER

In vlew of the abone, lt le hereby

ORDERED that the petttlonersr motlon for a ncr trlel

le granted, and 1t io firrther

oRDERED rhat th@ petltionere Day present thslr

tcstloqly by way of the introductr.m of thc tranecrlptr

of thelr fomr tcatlnony ln the ftrrt trtal in thfu c!rG,

and lt le furthcr

ORDERED thst thle caoe ta sot dorm for

on l{ey 25, L979, at 9:30 a.n., at whlch ttm

bo prcparsd to rot a trlal detc ln the ce8s.

e status hoarfng

the partlee rhe11

Detcd: tlty -//_, LgTg

:

':f,-'

Judge



Coplee to:

lloward E. Wahrenbrock, Eeq.
Counsel for Petltlonera

MelvLn l{ashlngton, E8q.
Couneel for Respondent
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